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Chief Justice Mogoeng Mogoeng’s speech


Chief Justice Speech
“Enabling the Auditor-General to strengthen constitutional democracy in the Republic”
Programme Director:  Good afternoon ladies and gentlemen and good afternoon to the Chief Justice of the Republic of South Africa Chief Justice Mogoeng Mogoeng.  I just thought that as we start our session for today, I will try and draw a quote from one of the judgements that were recently published in the Republic of South Africa beginning of this year, when the Chief Justice spoke about one of our institutions, The Public Protector, and I quote “Whether it is impartial or not would be irrelevant if the implementation of the decisions it takes is at the mercy of those against whom they are made.  It is also doubtful whether the fairly handsome budget offices and staff all over the country and the time and energy expended on investigations, findings and remedial actions taken would ever make any sense if The Public Protector’s powers or decisions were meant to be inconsequential.  The constitutional safeguards in Section 181 would also be meaningless if institutions purportedly established to strengthen our constitutional democracy, lacked even the remotest possibility to do so”.  Ladies and gentlemen these are the words of our esteemed Chief Justice Mogoeng Mogoeng upon delivering of a judgement at the Constitutional Court in the Republic of South Africa earlier this year.  It is therefore my pleasure to introduce to you the Chief Justice of the Republic of South Africa.  Judge Mogoeng Mogoeng.

Chief Justice Mogoeng Mogoeng:  Mr Kimi Makwetu, the Auditor General of South Africa and Chair of INTOSAI Capacity Building Committee, Mr Shashi Kham Shama controller and Auditor General of India and Chair of INTOSAI Knowledge Sharing Committee, Dr Hoosam Balangari, President of the General Auditing Bureau of the Kingdom of Saudi Arabia, Chair of INTOSAI Finance and Administration Committee and co-chair of the INTOSAI Donor Corporation, Mr Jean Dudaro, Controller General of the United States Government Accountability Office, Chair of the INTOSAI Task Force on Strategic Planning and Vice-Chair of INTOSAI Finance and Administration Committee and co-Vice Chair of the INTOSAI Donor Corporation, Ms Jennifer Thompson, Chief Financial Management Officer of the World Bank and co-chair of the INTOSAI Donor Corporation, other heads of Supreme Audit Institutions in attendance, members and observers of the CBC representatives of INTOSAI regional organisations, donor representatives and AGSA leadership present.  Good afternoon to you all.
To the Auditor General of South Africa Mr Kimi Makwetu, I just want to thank you for inviting me to address this meeting which I believe is historic. Ordinarily people expect a guest speaker to speak a bit longer than other speakers do.  I’m sorry to disappoint you. I don’t think I’m going to go that route.  I hope to be brief, I don’t promise to be but I hope to be.  

The International Organisation of Supreme Audit Institutions INTOSAI has identified and adopted as you know better than I do, 8 core independence principals or requirements that are essential for effective public sector auditing and to remind you of the obvious they are:

1) an effective statutory legal framework;

2) independence and security of tenure for the head of the audit institution;

3) full discretion to exercise a broad audit mandate;
4) unrestricted access to information;

5) a right and obligation to report on audit work;

6) freedom to decide the content and timing of audit reports and to publish them;

7) appropriate mechanisms to follow up on audit recommendations;

8) financial, managerial and administrative autonomy and availability of appropriate resources;

As a South African I believe it would come as no surprise to you, that I would have familiarised myself more with the legal framework as it applies to the Auditor General in South Africa and would therefore share my views on the institutional arrangements and the effectiveness or otherwise of the Auditor General in South Africa.  I’ve chosen the topic “enabling the Auditor General to strengthen constitutional democracy in the republic”.  The Auditor General of South Africa is one of the Chapter 9 institutions, we refer to them as Chapter 9 institutions because they are established in terms of Chapter 9 of the Constitution of the Republic of South Africa.  So the Auditor General is an institution who’s independence is constitutionally entrenched, the constitution provides for the Auditor General that is not only independent but also impartial, answerable or accountable only to the Constitution and the law of South Africa or in terms of them.  And its responsibilities are required by the Constitution to be discharged in a manner that is impartial as I said without fear, favour or prejudice, the language I’m familiar with because that is how courts are required by our Constitution to carry out their constitutional mandate.  Now, maybe I shouldn’t read.

The 8 principles I have highlighted have, I have no doubt, been fulfilled in terms of the South African constitutional and statutory arrangement.  The institution is so administratively autonomous, financially autonomous, that I was telling our colleagues as we were preparing the institutional model in terms of which the administrative arm of the judiciary could be established that it is in line with the office of the Auditor General that I would want to see the institutional model of the administrative arm of the judiciary crafted.  So there is no question about the institutional independence of this institution.  The appointment process also reflects the independence of the institution beyond doubt, because not only is the committee of the National Assembly responsible for processing the appointment of the Auditor General, but it is a representative, a broadly representative parliamentary committee which includes members of the opposition party and you require at least 60% of all the members of the National Assembly to have an Auditor General appointed and thereafter the President can signify his approval or otherwise of the person recommended for appointment to that office.  And it is extremely difficult to have the Auditor General removed from office. In a democracy like ours where you have a strong ruling party and strong opposition parties, where can you possibly hope to get two thirds majority to have the Auditor General removed from office unless he/she has truly done something deserving of removal from office?  So the possibility for abuse of power to get rid of the Auditor General because of the repeatedly unfavourable audit reports that he has made about powerful institutions is extremely limited and I dare say virtually non-existent.  And of course the qualifications for appointment are broadly highlighted in the Constitution with the result that you cannot just hand pick somebody who’s qualifications are suspect and impose them on this nation as its Auditor General.  So the independence as I said is guaranteed, the legislative framework provides satisfactorily for the appointment of the deputy and staff members, so committed to independence where our public representatives that they have included it in the statute that staff members may even be paid in keeping with the market, with what people in the private sector are paid.  The non-renewability of the term of office also strengthens or goes a long way towards indicating just how independent the Auditor General is, the remuneration which you have had occasion to reflect on in some of your writings is satisfactory.  The legislation provides that it must be substantially the same as those of the top echelon of the judiciary and the last time this matter was raised in public, we were informed that the Auditor General earns as much as the Chief Justice which is the equivalent of the what the Deputy President of the Republic earns, of course excluding the deputy presidential perks that can never be comparable to anybody appointed by the government.  
Now there is just one point that I think requires your attention, and that is the essence of what I have come here to say.  And it is principle number 7 of those principles that INTOSAI has adopted which is “appropriate mechanisms to follow up on audit recommendations”.  Very much in keeping with what my brother, the Auditor General of South Africa, read out at the beginning.  It is going to be pointless if the Auditor General is going to make recommendations and provides even guidelines in relation to what is it that needs to be done to remedy issues that have caused him concern and nothing is being done.  When people know that no consequences would flow from what they do, or minimal consequences would flow from what they do, they are in all likelihood going to do it again and again and again.  I follow to some degree the Auditor General’s audit reports. They are widely publicised and though a number of government departments and public institutions and municipalities have improved on their performance over the years, as a result of the somewhat critical observations made by the Auditor General and the recommendations made, not all have embraced his recommendations with as much enthusiasm, suggesting that the tiff that Auditor General already has to deal effectively with such challenges as his work has revealed needs to be sharpened even more. More capacity, more power is required and I believe that it can only be more effective if those powers are included in the Constitution.  This is where I am coming from.  I think we have already in South Africa a home brewed solution to what I am proposing because if you look at the powers of The Public Protector of South Africa as provided for in our Constitution, they are of course taking into account the area or sphere of operation of the Public Protector and the Auditor General, but their powers are virtually the same.  The Public Protector investigates, publishes and reports on her investigations. The Auditor General audits and may publish and report on the work that he has done.  The Public Protector is accountable to the National Assembly just as the Auditor General is.  There is no limit as to how far The Public Protector can go in terms of her investigation. There is no office that is beyond her reach, similarly it rests on the shoulders of the Auditor General to audit everybody who operates on funding that comes from our national purse.  So the risks that The Public Protector is exposed to by reason of her possibility to touch even those in the highest or top echelons of our society are shared by the Auditor General because his auditing responsibilities are indeed supreme, they have no bounds and nobody, human nature being what it is enjoys a negative report, nobody is going to celebrate and with a big smile say “oh Mr Auditor General what a wonderful criticism”. The more biting and effective the criticism, the harsher the response is likely to be and the more likely that those affected negatively by the audit would be unwilling to do what has been recommended particularly if there are some unarticulated benefits that flow from doing that wrong thing.  

Maybe I must hasten to say before I come to my recommendation that we have an appropriate mechanism to follow up on audit recommendations in South Africa and that is parliament.  Our parliament is empowered by Section 55 of the Constitution to perform an oversight role over those executive authorities and ensure that there is accountability, ensure that there is a measure of transparency.  But that applies with equal force to The Public Protector, why then was it deemed necessary for The Public Protector to have the additional power of taking remedial action and we don’t have the same power vested in the Auditor General.  Remember, this is the office, this is the institution that bears the profound responsibility of ensuring that the money that is given to any government department, any government institution is used for the benefit of the tax payer, for the benefit of the public in the manner articulated in the budget speech or in the strategic plan for a particular financial year.  Now, to have that role properly fulfilled, to have the Auditor General strengthen constitutional democracy in the Republic as the Constitution requires of him to do, to enable the Auditor General to be effective, to look back and say what did I do five years ago, and did they comply as I said, you need an additional provision in the constitution in so far as his powers are concerned.  Call it the power to follow up on audit recommendations, the power to take remedial action, the power to ensure compliance but you need to strengthen the pre-existing mechanism to follow up on the recommendations he made.  Only then I believe would unfavourable audits, the number of qualified, I asked somebody before I came here, what is worse than a qualified audit report?  They couldn’t tell me.  But whatever else if there is any report that is worse than a qualified audit opinion will come down significantly in my view, when people know that the failure to act in line with the legislative framework that relates to the use of public money and the failure to be disciplined in the manner in which you use public resources will not only attract consequences but serious consequences and this is .., here is the beauty of it.  The best way to ensure implementation or compliance is to have the one who prescribed what needs to be done satisfy himself/herself that there has indeed been compliance.  It’s one thing to have, and I respect our parliament, that is why I said I believe it is an appropriate mechanism to follow up on audit recommendations but much more is required.  Not everybody is necessarily an auditor in the committee that oversees the compliance with the Auditor General’s reports, but if you have this expertise and power to make sure that everybody complies, following up on what has been recommended, I believe the public purse would be used more responsibly and the level of compliance would be much higher than it has ever been before.  

Now, so in a nutshell I am recommending the amendment of our Constitution and in other jurisdictions may be the amendment of your own constitution or crafting some legal provision in a statute to empower or strengthen the Auditor General or the Supreme Auditing Authority to effectively follow up on the recommendations that he/she has made.  I’m aware of, I think it’s Dr Robertson’s report that says although in the jurisdictions that he looked at and I believe many other jurisdictions do not have the statutory provision that says the Auditor General has the power to follow up on the recommendations made to ensure that there is compliance as a matter of course, Auditors General do follow up .., it shouldn’t be a lose arrangement, dependent on the mercy, on the reasonableness of the incumbent affected by a negative audit report.  People should know in advance that it’s a matter of compliance with the Constitution, it’s a matter of compliance with the statute and there are serious consequences if you don’t do it and in that way I believe they would be incentivised to do much more than they would otherwise have done absent to that provision.
I conclude by saying, courts are the custodians and guarantors of our constitutional democracy which the Office of the Auditor General was created to strengthen, and courts therefore have a crucial role to play in ensuring that the Auditor General and of course other Chapter 9 institutions fulfil their constitutional mandate and do that well, because when they do, you can rest assured that good governance would be enhanced.  Where ever there is bad governance or poor governance, the starting point must be with the public purse.  Poor governance comes into being because people are gunning for the money that ought to be used for the benefit of the public.  Now if you have an independent and properly empowered and resourced Auditor General, doing what he/she can do, properly capacitated as I said, then good governance is almost guaranteed.  When you say we’re going to build schools so that no child ever again studies under a tree, and you don’t do it, the Auditor General will come and say you have failed to use the money in the manner that you said you would, this is what you must do to remedy the wrong, I give you so much time within which to do it, failing which consequences would ensue.  And that applies to any other responsibility that you have assumed as a person in charge of the public purse to use the money for.  So in the event of a problem, you need a truly independent judiciary to be approached so that it can make the right pronouncements, the necessary pronouncements to enable a Chapter 9 institution to carry out its mandate effectively and enjoy the dignity that our Constitution promises it.  And this is how the courts have expressed their understanding of the crucial role that the Auditor General has to play - “the final constitution is committed to establishing and maintaining an efficient, equitable and ethical public administration which respects fundamental rights and is accountable to the broader public.  The importance of ensuring that the administration observes fundamental rights and acts both ethically and accountably should not be underrated.  The constitutional goal of ensuring that the administration observes fundamental rights and acts both ethically and accountably is supported by a range of provisions in the final constitution including the establishment of the Auditor General whose responsibility it is to audit and report on the financial affairs of national and provincial state departments and administrations as well as municipalities”.  The Constitutional Court has also remarked that the South African Constitution guarantees the independence, impartiality, dignity and effectiveness of the Chapter 9 institutions which as I said include the Auditor General as indispensible requirements for the proper execution of their mandates, and the obligation to keep alive these essential requirements for functionality and the necessary impact that is placed on organs of state.

Finally, I know that none of you has the capacity to legislate anything into existence. You need to lobby for support, convince those vested with the constitutional power make laws, to do what I propose you do if you find it worth pursuing.  But I urge you as you reflect on what is it that needs to be done to refine those good tools available to you, to help you carry out your responsibility honourably and effectively that you seriously, and very seriously, consider beginning a process that could culminate in either a constitutional or statutory enactment or amendment giving the Auditor General or the Supreme Auditing Authority the additional power or authority to ensure that there is compliance in a manner that will ensure that nobody questions his/her power to enforce compliance.  

Thank you very much for listening. I had indicated that in line with the letter that Mr Makwetu had written me if there are questions I would be just too happy to take them.
Programme Director:  Thank you very much Chief Justice, I think all of us agree that you helped put back on the table the key elements of the International Standard on Supreme Audit Institutions Number 12.  So we are quite grateful that as we go through this week, and go through our work as Capacity Building Committee we will have enough time to also reflect on your thoughts, but most importantly Chief Justice I think you’ve also elevated to the top table the role of an audit in an environment where there’s a rule of law, and I think it’s important for us as Auditors General as we navigate our future to recognise the importance of establishing an audit function within a very strong environment with a strong legal foundation.  And those are some of the thoughts as I was listening to the input of the Chief Justice that I thought we will benefit from as we proceed with our work during the course of this week.  As the Chief Justice has already indicated, there’s room for a few questions, as the Chief Justice has other obligations to attend to.  The floor is open for questions, three questions at a time.  We will then allow the Chief Justice to leave us afterwards.

Auditor General Kenya:  Eddie Uko:  Thank you very much Kimi, and honourable Chief Justice.  I really admire the passion with which you have exuded the issue of accountability and that the support you giving to I think, you as a person, as a South African and also as Chief Justice the recognition of the place for the Auditor General because I think our weakest link in the independence has been in the instruments which was supposed to capacitate us, and these are the issues of the public ..(unclear) which is supposed to be the bedrock of all these things, and whenever this, at least I know in Kenya we’ve tried, but it has been with a lot of struggle, that people do not give proper attention and do not include proper issues of independence in the constitution.  And one of them is of course the issue of money.  Now we also I think, just like The Public Protector is trying to protect the public this side, I think the Auditor General is also trying now to on the other hand to give assurance to the ordinary person, because these are the people who don’t have any voice, they see that things go wrong, they are helpless, they see even sometimes the elected people do not even answer to what they expect.  So you end up in a situation whereby the Auditor is weak, weak public instrument, legal instrument but also weak because their actions/recommendations are not being taken into account.  And then in the process the impunity continues, and I think this is the weakest link.  And I would like .., you’ve actually addressed and said we need to fight for even .., if necessary amendments so that we can have teeth and to the extend that we cannot after we’ve done our work we are then relegated to the back.  That teeth is not there and the status quo will continue.

Now is it the changing of the Constitution, amending of the Constitution say in case of South Africa, is it something which is really feasible, and I think that goes to many other countries because you know how difficult sometimes unless it is a dictatorship, how to amend the constitution, but I think it’s important that we now stretch the legal provisions to ensure that our work do not go to waste, that there is teeth and I entirely agree with you that we really have to see ., go back to the drawing board and see whether or not it needs to take not only a public auditor but also amendment or strengthening of the Constitution, your views again honourable Chief Justice?
Ms Alta Prinsloo:  IFAC:  Thank you so much for the presentation, it was really informative.  I work for the International Federation of Accountants and when we look at public financial management reforms our focus is really financial reporting and we have an initiative called Accountability Now, and we go around and only talk about good financial reporting which for us includes both the actual auditing, the accounting and the auditing.  I think that what you have discussed would be very helpful, and I like the expression about giving the Auditor General teeth but I’m wondering about the human capacity because I’ve been looking at the investment being made in public financial management reforms and I’m just wondering if we don’t bring the human capacity along, then how .., what will the teeth be worth and so Chief Justice you did refer to building the capacity within the Auditor General, so I agree the human capacity.  But we also have to think about the preparers, those who prepare the financial reports and those who have to take action based on the recommendations whether they do have the technical skills to comply, and then also as the Auditor General of Kenya said, what about the users, what about the ordinary people, what about my mum, does she really understand what she is reading or the decisions that are being taken by her government.  I wonder whether you have advice for us in that regard?
Chief Justice Mogoeng Mogoeng:  Thank you very much, I am very grateful to those who asked questions.  Beginning with the first question:  It’s never an easy thing to do amending the Constitution and by design a Constitution is not supposed to be amended at the drop of a hat.  It’s got to be something very important and crucial for the better governance of the country that you amend the constitution.  But my observation has revealed that countries have not been shy to do so. I begin with Namibia, not so long ago, last year I think to be precise, they amended their constitution because it was necessary to capacitate the judiciary in a particular way, to also rearrange the executive and parliament as well.  So they were able to do it.  I think it’s two years back, 2013 to be precise, South Africa also amended it’s Constitution to make appropriate provisions for the judiciary to enhance its independence and to strengthen the procedures that have to be followed, to bring matters to the Constitutional Court so that it becomes easier for people to access even the highest court in the land.  So you’re right it’s not easy. The comparatively easier option would be a legislative framework.  But let me start right at the beginning.  There is always so much more to do without any legislation whatsoever, and it has been done with great impact in many respects.  I mean as the judiciary we did a number of things without any legislative framework available because we were committed to do it for the benefit of the public and that applies to Auditors General. No wonder you’ve been able to follow up on audit recommendations in the absence of legislation.  But the fact that you’ve been doing it points to the need to strengthen it even more, and while you are doing it appreciating the good that it has for the public, why not formalise it because you don’t know who next is going to be in government.  Why don’t you propose first prize, a constitutional amendment, second prize a statutory amendment or enactment, and understanding that nothing of great importance comes easy, it may take even as long as the constitutional amendment I alluded to earlier in South Africa. It took 16 years, we thought when it was started that next year we would have legislation in place, 16 solid years to bring that about.  It takes passion to achieve something great and for the better good of the people.  So I think that covers it.
Ordinary people, maybe because of our history as South Africa, we appreciate more the need for public education.  And I’m often amazed whenever I avail myself for some of these phone in programmes on radio which are unheard of in the judiciary, people phone and I can tell as they put questions to me, that they have a greater understanding of the Constitution and the laws of this country than we are prepared to give them credit for.  So public awareness is important, reach out to the public as the Auditor General, factor it into your budget either through radio, television or some community outreach programme, to meet the people, non-governmental organisations, civic organisations and say people, help us to spread the message and the message is the money that all these public entities have been given from the public purse must be used well and if you have any reason to believe that that is not so, these are the institutions that you can report this to.  And allow them, budget time, enough time for them to put such questions as they may have for you so that in that way you are able to deepen their understanding of what their democracy, their government and public institutions are all about.  So .., and that is why in South Africa you find ordinary people, whether it’s in a village or a township or a city, marching in the streets saying “no we are not happy” – why are you not happy, the Constitution says, the law says, and yet is has not been done.  Those are the fruits of public awareness campaigns that have been embarked upon, and as I said the Auditors General are no exception to embarking on a similar process.
Accountability Now, human capacity, I could have addressed so many issues that affect the Auditors General and there are so many of them.  I think part of my problem was focusing exclusively on the experience of the Auditor General in South Africa because I know with the arrangements they have of sourcing the budget for themselves, rendering a service and charging government departments and state funded institutions ., and even going beyond I hope I am not betraying confidential information when I say the AG told me that they often have so much money that they can’t exhaust it.  They even have to decide who do we give this money to, if I am misrepresenting what you were communicating to me, AG you will correct me.  He says although there is a legislative provision for government to give them resources, they have used that only once because they had a global conference.  Otherwise they don’t need their help.  That means they even have the capacity to attract the best workers in the Office of the Auditor General, they have the capacity to indeed pay them those market related remuneration packages and you see, because the Auditor General is the final appointing authority, or the Office of the Auditor General is such a self-contained institution that does not require governmental intervention in so far as the appointments are concerned.  It is those highly qualified competent people that they are able to attract and they make sure that as they go about their work, there is no interference or undue interference, they have access to any information necessary for them to carry out their responsibilities well and there is no possibility of an outsider victimising staff members of the Auditor General because they owe them nothing, they can’t promote them, they can’t give them any, or threaten them that they will never be promoted.  It is the super independent AG himself who has all it takes to ensure that his people are able to carry out their responsibilities independently without fear, favour or prejudice.  There is simply no room for outside influence, outside interference in the appropriate execution of their constitutional responsibilities thank you.
Programme Director:  Thank you very much Chief Justice and perhaps as I conclude this part of session, I once again would like to quote once more from a judgement that you so eloquently led sir:  “public office bearers ignore their constitutional obligations at their peril.  This is so because constitutionalism, accountability, and the rule of law constitute the sharp and mighty sword that stands ready to chop the ugly head of impunity of its stiffened neck”.  And these ladies and gentlemen were the words of Justice Mogoeng Mogoeng upon delivering the very important constitutional court judgement earlier this year.  Thank you very much your Excellency, much appreciated for the time you’ve shared with us as well as once again, deepening the relationship between the work that we do and the law of the land. And it is in this context that we in South Africa when we think of yourself as our Chief Justice, we always say that the Chief Justice of the Constitutional Court is the ultimate of the ultimate, because the ultimate document that is founding law of our land, can only be interpreted in that institution which is led by yourself Justice and nobody else is allowed to.  So thank you very much.  

As we see the Chief Justice off we thought that we could do with a short break as we do the exit and we will commence with the session soon thereafter.  Thank you very much.

END
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